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AN EDITOR’S FAREWELL 





FIFTY-SIX YEARS AGO the undersigned began to publish and to edit this 
Law JouRNAL. One year previously what was termed a “Law Supple- 
ment,” the real beginning of this magazine, was issued in connection with 
a weekly newspaper, the “Somerset Gazette,” of Somerville, N. J., and 
was edited by the writer. In January, 1878, this magazine first appeared 
and has been continued under its present name ever since. It contained 
379 pages, including a Directory of State lawyers. During that year the 
writer edited it, but it was considered better to secure a lawyer in active 
practice and more widely known to become Editor, and the late Mr. 
Edward L. Keasbey, of Newark (who died in 1925), was selected. He 
continued in that office from 1879 until the end of 1895, a portion of the 
time being assisted by the late Mr. Charles L. Borgmeyer, his partner 
(who died in 1918), but the writer also acted all the while as quasi 
| Editor of the magazine and actual Manager of the Company. So it is 
_ fifty-six years that the undersigned has really carried this publication, 
and few persons have had so long an experience in one journalistic 
enterprise. 

During the first year of this Law JourNnaL it was subscribed for 
by 233 members of the Bar and Bench. A list of them shows that none 
of these first subscribers, save about twenty, are now living. Many of 
them were then, or later became, so active and highly honored as lawyers 
or Judges that it may well be said of them that “their works do follow 
them,” 

The time has now arrived when, for the good of this magazine, the 
editorial control has been turned over to another hand. The writer has 
long passed his four-score years and is in indifferent health. A younger 
man will be able to give more zest to the publication and has promised 
to add certain new features that will make it more valuable to its patrons. 
The immediate changes to be made are as follows: 
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1. The name of the New Jersey Publishing Company will be re- 
tained, except that, being regularly incorporated (as it formerly was), 
it will become a corporation. 


2. The business office of the Company will be in Room 310, Ord- 


way Building, 207 Market St., Newark, N. J., the Manager in charge 
being Mr. William S. Granlees, whose home is at Rutherford, N. J. 
He was formerly associated with the Spectator Company of New York, 
publishers of “The Spectator,” nationally known insurance magazine, 
and is one of those genial, wide-awake, experienced workers whom it 
will be a pleasure for our patrons to meet in business relations. 


3. The new Editor will be, from January onward, Mr. William E. | 


Holmwood, head of the law firm of Holmwood & Creighton, 31 Clinton 
St., Newark. He studied law under McCarter, Williamson & McCarter 
in 1902, and thereafter, after the death of Mr. Williamson, continued 
under McCarter & English, until his admission as attorney at the Febru- 
ary Term, 1910, becoming counsellor three years later. He organized 
the firm of Holmwood & Taylor, and later became head of the present 
firm of Holmwood & Creighton. He was the author of Holmwood’s 
“New Jersey Employers’ Liability Law,” with Forms, published in 1914, 
the earliest on that subject in this State; is a man of education, practical 
experience and untiring industry, and has views for the improvement of 
this magazine which is certain to advance its interest to all its patrons. 
So we commend the future welfare of this Law JourNAL to all its 
present friends and to those new ones who will find it a pleasure to gather 
fresh lore from its pages. The undersigned will not lose his interest 
in the changed enterprise, but may, at times, God willing, continue to 
be a contributor to its pages, perhaps especially by way of reminiscence. 
A. Van DorEN HoNEYMAN. 
Plainfield, N. J., December, 1933. 
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WE pick up the pen laid down by Mr. Honeyman with considerable 
humility and misgiving as to our ability to maintain the high standard 
of excellence set by his consistent and conscientious work for the past 
fifty-six years. It is our firm determination to endeavor to continue to 
labor to the satisfaction of the members of the Bar and the public. 
Our function is not to report judicial decisions as a part of a reporter 
system. This is a magazine for lawyers, containing items of interest 
to the profession and to the public generally. Decisions of importance 
will from time to time be referred to and commented upon. Special 
departments of interest will be established as demand appears for the 
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same. In response to a demand evidenced by a recent resolution of a 
Committee of the Essex County Bar Association, we will print decisions 


Ord " of importance rendered by County Courts and Surrogates pertaining to 
10, Ord- 7 


' the law and practice before those tribunals. Other demands of our public 
will be responded to as occasion permits. 

We dedicate this magazine to the service of the people of the State, 
and to the profession of the law. Our desire is to preserve the highest 
standards for the legal profession, sound theories of legal education and 
an independent and fearless Judiciary. 


: The traditions of the past call upon the profession for leadership. We 


hope to aid our membership to resume that position. Proposed legisla- 

} tion and political manipulation designed to serve special interests and 
| opposed to the public interest will be called to the attention of our 
readers. It is hoped that in this manner voices will be raised in defense 
of the liberties and properties of the people whenever the challenge is 
made. Proposed legislation and political manipulation affecting the 
profession will likewise be our interest. Independent of politics 
or religion, beholden to no one, we open our pages to the opinions of all 
when fairly and honestly expressed. On interesting controversial sub- 
jects we hope to conduct an open forum which will be entertaining and 
| useful. 

Our project is of importance to every member of the Bar and to 
_many other professions and avocations, and we hope every member of 
the legal profession will rally to the support of their own magazine in 
| the same way it received the support of the Bar of fifty years ago. 


{ 








Now is the time to press for passage the Jury Reform Bill which 
was lost at the last meeting of the legislature. This Bill is backed by 
the Judicial Council and provides that the Justice of the Supreme Court 
presiding in the county shall select one person as Jury Commissioner for 
said county. Under the present plan, the Sheriff acts as one Commis- 
sioner and the Governor selects another of opposite political faith to 
serve with him, thus assuring political control of our Jury System. The 
friends of the present method argue that the proposed reform would 
result in juries of reactionary tendencies and not sympathetic with public 
opinion; that certain vested interest would receive more favorable con- 
sideration from the juries selected than members of the general public. 
. We believe the answer to this to be that our Supreme Court Justices can 
\be depended upon to select fair-minded, liberal citizens as Jury Com- 


| missioners. To do otherwise would be to cause a reaction, perhaps lead- 


ing to the election of Judges as well as Jury Commissioners by popular 
vote. 


(The conviction of a number of persons in Passaic County of jury 
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fixing will help to focus attention to this subject, and rumors of similar ab 
conditions in other counties seem to point clearly to the need for a better in 
plan in the selection of a “Jury of our Peers.” Members of the Bar can of 
| help arouse public opinion and should communicate with the Senator and fo 
| Assemblymen of their county asking support for this Bill. > 
as 
A very commendable suggestion was made by the Committee on tei 
Practice and Procedure in the Probate Courts in its recent report to the 
Essex County Bar Association, which reads: tie 
“This committee takes judicial notice of the fact that a great many ™ 
practitioners now find the struggle for existence very difficult, and it is 
felt that some of their burdens might be lightened by a wider distribution fe 
of the references and orders for commissions to take testimony and proofs. th 
This would, perhaps, relieve the now heavy burden which seems to fall 
upon a few persons. As a result therefrom, reports on the references he 
and orders for commissions could be expected more rapidly than is pos- . 
sible under the present practice. It is, therefore, respectfully urged | in 
that the Orphans’ Court make a wider distribution of these references tis 
and orders of commissions to persons familiar with probate matters.” of 
This suggestion may very well be taken to heart, not only by Judges in 
sitting in the Orphans’ Court, but by the Chancellor and the various Vice- ff ha 
Chancellors in designating Receivers and Masters to hear references, and pu 
by Justices of the Supreme Court in appointing Masters, Referees, Com- 
missioners, Auditors, etc. Members of the honorable profession of the | 7 ler 
law should be assisted to become self-sustaining and, wherever possible, | as 
should be offered opportunity for service rather than charity. } No 
It is a strange condition of affairs where, in the face of present condi- : | pr 
tions, the same names constantly appear as the recipients of these judicial | wt 
plums. Favoritism, friendship and politics should have no place in the i tic 
distribution of this work, and the time has come for the members of the 7 est 
Bar throughout the State to organize to bring about reform so far as 7 
| this practice is concerned. [ pr 
The report referred to was signed by Hon. Horace C. Grice, Chair- a 
man, and by the following members: Messrs. Henry H. Dawson, Andrew be 
J. Whinery, Irving Riker, Richard J. Fitzmaurice and Frederick J. Waltz- | ~ 
inger, and copies thereof were forwarded to the County Judges of Es- [7 be 
sex County. py un 
» so 
An interesting controversy has arisen during the past few months —g P? 
between the Sheriff of Essex county and certain favored publications on §& hu 
one side, and the Board of Freeholders and other certain newspapers not ® ha 
so favored on the other, regarding legal advertising in the sale of property th 
under foreclosure proceedings and by execution. . 






The larger journals complain, with some force, that the Sheriff is 
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abusing the discretion reposed in him by publishing such advertisements 
in papers of very limited circulation, thereby depriving the property owner 
of such chances for competitive bidding as a wider circulation would af- 
ford, and the aggrieved newspapers of the fees such publication would 
furnish. The Newark “Evening News,” under date of December eleventh 
last, concludes an editorial entitled “Our Subtle Sheriff” by dropping a 
tear for the real victims of the practice at issue saying: 


























) the “The primary interests should be those of persons losing their proper- 
ties and lenders of mortgage money whose funds are endangered by the 


Sheriff’s failure to keep his promises to eliminate this practice.” 


A cedieeneaines 





nan 
it is The sentiment thus expressed is a very commendable one. Inef- 
ition fective advertising is merely a form of newspaper subsidy. The form of 
vofs. the advertising has just as much to do with making it ineffective as the 
— ' circulation of the medium. A well-worded advertisement displayed in 
pos- a minor periodical may bring wider response than a verbose, clumsy ad 
rged in a paper of wide circulation. The present antequated method of adver- 
nces tising Sheriffs’ sales is illogical, expensive and ineffective. The purpose 
F of this class of advertising is not to give notice to the owners or persons 
dges in interest, as they have received legal notification before the proceedings 
Tice- have reached that stage. The purpose really is to notify the general 
and public so that they may come in and bid at the sale. 
om- We are not aware of anything in the statute which requires the 
the | lengthy and impracticable method of advertising now pursued, containing, 
ible, | as it almost invariably does, a lengthy description by meter and bounds. 
No realtor, or property owner in his right mind would ever advertise 
ndi- property for sale in this way. We doubt if many people, no matter in 


which paper published, ever attempt to wade through these legal ‘publica- 
tions to see if there is property advertised which they would be inter- 
ested to acquire. 

A short advertisement, giving title of proceedings and describing the 
property by street number or other short and clear designation, and giving 
1air- a reference to the recorded mortgage or deed by book and page, would 
lrew be sufficient. 
altz- Freeholder Fiedler is reported to have suggested that the advertising 
Es- [| be dispensed with entirely. This will probably be the ultimate result 
unless a more sensible plan of advertising is devised. Freeholder John- 
son is said to have suggested that advertising in foreign language news- 
nths [= Papers be abandoned. The Sheriff of this one county eliminated one 
hundred thousand dollars from the 1934 budget, stating he intended to 
handle this advertising himself and pay for it out of fees collected for 
the purpose, without supervision by the Board of Freeholders. It is 
plain that hundreds of thousands of dollars are extracted from the 
pockets of the poor and unfortunate of New Jersey by this system. 
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It may well be that a certain amount of well-placed advertising may, 
under ordinary conditions, increase the number of potential buyers at- 
tending such sales. Under present conditions, any Sheriff will certify 
that an outside bidder is a rarity. 


Perhaps the question of advertising should be left to the Court in | ¥ 


each case, to be determined by general conditions and the wishes of the 
parties in interest. 

Private business pays for its advertising at a rate bearing some direct 
relation to the circulation of the medium, but benign Legislatures for 
many years past have provided a uniform high rate for legal advertising, 
irrespective of the medium chosen. A weekly paper with a circulation 
of two hundred copies would receive the same price as a great city journal 
with a circulation of two hundred thousand. 

In 1857 an Act was passed to regulate and establish a uniform rate 
of charges for legal advertising in New Jersey (P. L. 1857, p. 381), fixing 
the price at forty cents per folio for the first insertion and twenty cents 
for each subsequent insertion. Subsequent legislation is a history of 
constantly increased rates, the Act of 1920 (P. L. 1920, p. 20), providing 
a rate for papers printed in first and second-class cities and counties of 
twelve and one-half cents per agate line for first insertion and ten cents 
per agate line for each subsequent insertion; in other counties and cities 
at the rate of ten cents per agate line for first insertion and eight cents 
for subsequent insertions. 

How times have changed since the passage of the Act concerning 
sale of land, re-enacted and recorded in the Rev. of 1877, and also 
found in Vol. 4, Comp. Stat. 1910, p. 4667, Sec. II, of which p. 4672 
provides a fee of one dollar and fifty cents for the Sheriff for advertise- 
ment of sales? Under this statute a defendant moved to re-tax costs 
levied by the Sheriff of Camden county when he charged four dollars 
for advertising in a newspaper. The objector pointed out that the Sheriff 
collected commissions and fees and that he must bear the burdens as 
well as take the profits of the office. The Court said: 


“Both items must be stricken out. The statute prescribes, in direct | 


terms, the compensation to which the Sheriff is entitled.” (Anon., 22 
N. J. L. 211, July Term, 1849). 




































Fees for advertising foreclosure sales today run from $30.00 to |] 


$40.00, and Sheriffs often demand a deposit of at least fifty dollars 
before they will proceed to execute the writ. 





A most interesting and informative review of the business of the 
Supreme Court of the United States for the October term 1932 is con- 
tained in an article appearing in the Harvard Law Review for December 
last, prepared by Messrs. Felix Frankfurter and Henry M. Hart, Jr. The 
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analysis of decisions and the trend of the business of the Court is of 
interest to the bar generally. A distinct feature is the diminishing number 
of Appeals to this Court and the curtailment of jurisdiction implied there- 
by. Eighty-five per cent of the cases upon the appellate docket for Octo- 
ber 1932 were there upon certiorari. The authors conclude that review 
by certiorari “offers a flexible and effective means of equilibrating the 
total business of the Court to its capacity to handle it has been demon- 
strated beyond possibility of doubt,” but add: “This accomplishment, 
however, should not blind either the bar or the country to the extra- 
ordinary range of power which has been given a tribunal already more 
powerful than any in Anglo-American judicial history.” 

Since the passage of the Judicature Act of February 13, 1925, 43 


» Stat. 936, 28 U.S. C. Sec. 344-50 (1926), the procedure under certiorari 


has become increasingly important. As a result of this reform the court 
has for the last three terms kept practically abreast of its docket. A ten- 
dency toward decreasing interference with the judgments of State Courts 
is noted. 





IN RE DORRANCE ESTATE 





(Burlington County Surrogate’s Court, June 14, 1933) 
Will—Probate—Opening Decree—The Law Stated 
In the matter of the Estate of John T. Dorrance, deceased. On peti- 
tion to open, etc., decree of probate and letters testamentary. 
On motion to dismiss petition. Before George B. Bitting, Sur- 
rogate. 


THE SURROGATE: On June 2, 1933, the return date of the Order 
to Show Cause in the above matter, a motion on behalf of respondent, 
J. H. Thayer Martin, State Tax Commissioner of the State of New Jer- 
sey, to dismiss the petition, was argued by the respondent’s proctor and 
brief submitted in support of the motion. 

The Court has carefully considered the argument and brief sub- 
mitted in support of the motion, together with the authorities and cases 
cited therein. 

The Court, in ruling on the motion, is purposely avoiding the confu- 
sion occasioned by the many legal technicalities and conflicting opinions 
cited as authorities which affords shelter and refuge for the argument of 
counsel. It elects to apply Burlington County’s plain garden variety of 
common sense in dealing briefly and concisely with the facts. 

The essence of the controversy involved in the petition of the Execu- 
tors to open, vacate and set aside the decree of probate, is the question 
whether decedent at the time of his death was domiciled in Burlington 
County, in the State of New Jersey. The purpose of the motion is not 
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to discuss the merits of that question, but to present the legal reasons why | 7 





the petition should be dismissed without a hearing or a decision on the as 
question, assigning therefor the following grounds, supplemented by de- re 
tailed considerations in argument and brief: ye 
1. Petitioners are without authorty to file the petition or to prose- §7 - 
cute this proceeding. a ” 
2. By filing said petition, petitioners have disqualified themselves 7 = 
as Executors and Trustees under said will. s of 
3. This Court is without jurisdiction to entertain the petition, or . 
grant the relief prayed. 4 
4. The allegations of the petition are insufficient to justify the relief a 
prayed. - 
5. Petitioners are in laches. . 
6. The decision of the Pennsylvania Supreme Court is not binding ; = 
on this Court. pe 
Much of the vast amount of argument, both oral and in the briefs sub- 
mitted on the motion by the respondent and the petitioners, is, in the o 
opinion of the Court, immaterial to the issues before this Court. How- re 
ever, the Court will proceed to consider the topics in the order in which = 
they have been set forth in the motion: ' ' 
1. It is the Court’s opinion that, as long as the Letters Testamentary ; 
have not been revoked, they remain in full force and effect; and the pin 
petitioners can avail themselves of the advantages afforded by the sup- i 
plement to “An Act respecting the Orphans’ Court, and relating to the : 
powers and duties of the Ordinary, and the Orphans’ Court and Surro- “s 
gates.” (Pamph. L. 1917, Ch. 133). : 
2. The Court does not share the respondent’s viewpoint with re- see 
gard to the second specification, in which it is contended that “by filing said * 
petition, petitioners have disqualified themselves as Executors and Trustees : 
under said will.” It is the opinion of the Court that only a Court order Cc 
can remove Executors after having been once appointed; that they are 
not automatically disqualified by reason of filing said petition. The matter re 
of removng Executors is a proper consideration of the Orphans’ Court, od 
and not within the jurisdiction of this Court. 
3. By far the most important question raised is that this Court is “A 
without jurisdiction to entertain the petition, or to grant the relief prayed. ee 


There seems to be abundant authority to fortify the opinion that for 7 Cc 
the purposes enumerated therein the Act of 1917 confers upon the Sur- |~ 
rogate’s Court all the powers of a Court of general jurisdiction, and it is 
too well settled to require the citation of authorities that a Court of general | ~ 
jurisdiction may revoke its own decrees, made where it was without juris- ) th 
diction over the subject-matter of the proceedings before it. 

The authority of the Surrogate under the 1917 statute to set aside q di 
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his decree must be based upon “fraud, newly discovered evidence, clerical 
error or other sufficient cause.” In the petition filed in this matter, there 
is no allegation of clerical error or fraud, and the claim of the petitioners 
must rest upon the grounds of newly discovered evidence or other suf- 
ficient cause. In order to confer jurisdiction upon the Surrogate, such 
newly discovered evidence or other sufficient cause must relate to the Act 
of probate. In short, it is essentially the implied allegation of surprise, 
created by newly discovered evidence and other sufficient cause, relating 
to the decedent’s domicile at the time of his death, which establishes the 
Surrogate’s authority to act under this statute in this case. Our consider- 
ation of the petition must therefore be limited to these questions. 

Proctor for the respondent argues that the statute of 1917 is uncon- 
stitutional. The constitution of 1844 specifically made the Surrogates of 
counties constitutional officers, but neglected to specify the duties or the 
powers of the Surrogate. However, it did change his former status of 
deputy to the Ordinary, and made him an independent officer, whose du- 
ties are prescribed by the Legislature. His powers and duties are now 
derived and provided for in the present Orphans’ Court Act (3 Comp. 
Stat., p. 3809), and supplements thereto. 

The powers and authority exercised by the Surrogate are not deter- 
mined by the Constitution; the legislature, in its discretion, may add to, or 
curtail the powers of either the Surrogate or Orphans’ Court at any time. 
Prior to the Act of March 26th, 1917 (Pamph. L. 1917, p. 293), the Sur- 
rogate could not entertain a petition to vacate an order of probate which 
had been made by him; and it does not contravene the terms of the Con- 
stitution of 1844 if the Legislature grants to the Surrogate the power to 
open, modify, vacate or set aside a decree or order made by him, for 
“fraud, newly discovered evidence, clerical error or other sufficient cause.” 

It is also argued that inasmuch as the time stipulated in the Orphans’ 
Court Act for an appeal to the Orphans’ Court from the decree of the Sur- 
rogate has expired, the Surrogate now lacks authority to open or set aside 
his decree. It would appear that the respondent misconstrues the purpose 
of the Act of 1917, and of section 202 of the Orphans’ Court Act. The 
provisions of the Act relate solely to the right of the Surrogate to open, 
vacate and set aside his former decree for good cause as shown in the 
statute. The right of appeal provided in section 202 of the Orphans’ 
Court Act reserves to an interested party the right to a hearing as to the 
existence of a will or as to a contested administration. There is no dis- 
pute respecting the existence of the will, or contested administration. 

The limitations of time for an appeal from the Surrogate’s decree to 
the Orphans’ Court have little bearing upon the right, under the 1917 stat- 
ute, of the Surrogate to correct his decree on a showing of fraud, newly 
discovered evidence, clerical error or other sufficient cause. 











10 THE NEW JERSEY LAW JOURNAL 


The respondent also argues that the Surrogate has lost jurisdiction 
in this case because the estate of the decedent has been before the Orphans’ 
Court on an accounting, which accounting was approved and commissions 
and fees allowed thereon, alleging that if the decree of probate be set 
aside, chaos would result. It is evident that the question now presented 
before the Surrogate, namely, the question of an error in domicile at the 
time of the probate of the will, could not have been before the Orphans’ 
Court on the accounting. In that proceeding the Orphans’ Court con- 
siders merely the correctness of the account. 

The probate of a will in common form, according to our practice in 
New Jersey, is in the nature of an ex parte proceeding. No notice is re- 
quired to be given to heirs or beneficiaries; the will is merely offered for 
probat by the Executor and the witness’ proofs are taken by simple aff- 


davit. 
The form of petition used in common probate in Burlington County 


is as follows: 


, ae 
Surrogate of the County of Burlington, New Jersey 


In the matter of the Probate of the Petition for Probate end Letters 
Last Will and Testament of Testamentary. 


ore 86 
The petition of....respectfully showeth that....the Execut.... 
named in the last Will and Testament of .... dated the... . day of 
....A.D. That said... . departed this life... . in the County of Burl- 
ington and State of New Jersey on.... the....dayof....A.D. 193.., 
leaving .... surviving as.... heirs at law and next of kin the following 


named persons to wit: 
Kin P. O. Address 


eee e eee eeeeeeeeeeeeeeeeeeeeeeereeereeeeeeeeeneeeeeeeeeeeeeeeeeeeee 


oeeeeeeeeweeereeeeeeeeeeereeereer eee eeeeeeeeeeneeeeeenee eee eee eeeeneeeee 


The said testat....was possessed of personal property to the value of 


"Therefore the said... respectfully appl .... for probate of the said 
last Will and Testament ... . and for letters testamentary thereon. 
Dated ...., A. D. 193.. 


oeeeeeeee eee eeeeeereeeneeneeeee 


Burlington County, ss. 
. named in the above application, being duly . . . according to law did 
. . and say that the matters and things set forth in the within applica- 
tion are true to the best of .. . . knowledge and belief. 
.... and subscribed before me 
at Mounty Holly ... ., A. D. 


Me i se Sie tent Stine on owe cneecic ceegiens sees 


“vee eee eee eaeeeeeneaeeereeneeneneeneee 


Surrogate. 
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If an error be made respecting domicile, as set forth in the petition 
to the Surrogate for probate, raising the question of jurisdiction at the 
time of probate, it is held that the 1917 statute confers the authority at any 
time to open and set aside his decree. If he should so decide, this Court 
is of the opinion that under the Orphans’ Court Act, that Court has ample 
power and authority to rectify any error, mistake or confusion, caused by 
its former decrees on the accountings. 

4. The respondent argues that the allegations of the petition are in- 
sufficient to justify the relief prayed. The Court is of the opinion that the 
relief prayed must depend solely upon the facts and circumstances pre- 
sented to this Court by the petitioners when the matter is heard, and can- 
not be determined upon the petition itself, or respondent’s motion to dis- 

) miss the petition. 

. 5. The burden of proof is upon the party alleging laches. This, in 
’ the opinion of the Court, the respondent has failed to do. If no laches 
be proven the delay in making the petition to open and set aside the 
decree of probate is not fatal. 





6. The sole question involved in this controversy is the domicile of 
_ decedent at the time of his death, which involves the jurisdiction of this 
_ Court and its right to admit the will to probate. This the Court must de- 
termine for itself from the evidence produced. 

The burden is, therefore, upon the petitioners, under all authorities, 
to prove that decedent’s domicile was not, in New Jersey, a stranger to the 
proceedings in Pennsylvania. 

It is the opinion of the Court that the petitioners have sufficiently 
raised the question of new evidence or other sufficient cause upon the Sur- 
rogate to warrant the taking of evidence as to the truth of the matters 
alleged therein, especially in so far as it relates to the decedent’s domicile 
at the time the will was probated. 

It is the opinion of the Court that they are entitled to be heard, and 
the motion to dismiss the petition is therefore denied. 


Before ruling on respondent State Tax Commissioner’s motion, 
to dismiss petition to set aside decree of probate in this matter, the Court 
will dispose of the question raised by the Petitioners that: The respon- 

_ dent State Tax Commissioner is not a proper party in interest and there- 
fore has no standing to be heard in this proceeding. 

The Court does not share this opinion. The mere fact he was omitted 
in Petitioner’s schedule of interested parties does not exclude him or effect 
his rights. 

The Court’s opinion in this respect is fortified by N. J. Law 1931, 
Chapter 303, page 764, Par. 14, amendment to section 21. Under this Act, 
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if it shall appear to the State Tax Commissioner that any tax which has 
accrued under this Act has not been paid according to law, he may go 
into the Prerogative Court and petition for the issue of citations. It nat- 
urally follows, in the case of a testate, that he must have a will to go into 
the Prerogative Court as a basis for his suit in the above proceedings. 
If, when the matter came on to be heard, he was advised that the decree 
of probate had been vacated and set aside, imagine his chagrin and embar- 
rassment. (All this without his knowledge or opportunity to be heard). 

When the original probate was made in this matter, the petition veri- 
fied that decedent was a resident of Burlington County, New Jersey. Upon 
the basis of that uncontested application probate issued, and from that time 
on, in the opinion of the Court, respondent State Tax Commissioner is 
properly a party in interest; and in the order to show cause which issued 
from this Court in this matter it was, therefore, directed that service be 
made upon respondent State Tax Commissioner. 

After a will is probated certain rights are vested in the State of New 
Jersey by law, and it is held that a will should not be set aside without 
making the State of New Jersey a party to the suit, especially where the 
estate has been administered under the laws of this State for several 
years. 

It is the opinion of the Court that respondent State Tax Commissioner 
has equal standing before this Court with the other interested parties. 





SILBERMAN v. SKOURAS CORPORATION 


(Union County Court of Comon Pleas) 
Lotteries—Gaming Laws of 1871 and 1933—Constitutional Question 


Case of Manuel J. Silberman, who sues as well for the County of 
Union as for himself, against Skouras Theatres Corporation, a corpora- 
tion of the State of Delaware, duly licensed to transact business in the 
State of New Jersey. Action at Law. 

Mr. Samuel C. Rothbard for Plaintiff. 

Mr. Atwood C. Wolf for Defendant. 


MAC GRATH, Judge: This is an action brought by Manuel J. 
Silberman, as a common informer, as well for the County as for him- 
self, to recover from Skouras Theatres Corporation, a penalty of Two 
thousand dollars on each of four counts in the complaint. The plaintiff 
alleges that at various times the defendant, in violation of “An Act for 
the Punishment of Crimes,” as declared in P. L. 1898, page 809, section 
57 (C. S., page 1764, paragraph 57), at the Liberty Theatre, Elizabeth, 
conducted a lottery or game of chance, and thereafter delivered as a 
prize a free automobile to the lucky holder of the winning ticket. The 
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plaintiff further alleges that, by virtue of an Act entitled, “An Act to 
Prevent Gaming,” as declared in P. L. 1871, page 109, Rev. 1877, page 
458, 459 (C. S., page 2625, section 8), the defendant has incurred a 
penalty for each lottery held in the amount of Two thousand dollars, 
or a total of Eight thousand dollars. 

The defendant gave notice that he would move to quash the process, 
but at the hearing this motion was abandoned, and both the plaintiff and 
the defendant agreed to submit the question of whether the complaint 
discloses a good cause of action, and for this purpose a notice of motion 
to strike out the complaint on this ground has been waived by the plain- 
tiff’s attorney. 

By an Act passed September 5, 1933, the Legislature repealed the 
“Act to Prevent Gaming” (on which this suit is based), and provided 
further that all liabilities, penalties or forfeitures already incurred, prior 
to the passage hereof, are and shall be hereby released and discharged, 
and, further, that such repealing Act shall take effect immediately. 

If this repealing Act of September 5, 1933, is constitutional, the 
complaint discloses no cause of action; and it is constitutional unless it 
is prohibited by the Constitution as amended, which Amendment was 
adopted at an election held September 27, 1897, and which reads as fol- 
lows: 


“No lottery shall be authorized by the Legislature or otherwise in 
this State, and no ticket in any lottery shall be bought or sold within this 
State, nor shall pool-selling, book-making, or gambling of any kind be 
authorized or allowed within this State, nor shall any gambling device, 
practice or game of chance now prohibited by law be legalized, or the rem- 
edy, penalty or punishment now provided therefore be in any way dimin- 
ished.” 


The Gaming Law was in force at the time the Constitutional Amend- 
ment was adopted in 1897, and the “‘Act for the Punishment of Crimes” 
was also in force (General Statutes, Vol. 1, sections 52, 53, pages 1059, 
1069), and was revised in 1898 without substantial change. 

There is no doubt that the acts sued for were both a lottery and a 
game of chance, and the only question is whether the Legislature, by re- 
pealing the “Act to Prevent Gaming,” has in any way diminished the 
remedy, penalty or punishment which, at the time of the Amendment, were 
provided for, and which the Amendment intended to perpetuate. 

Since this question arose, the Supreme Court in the case of Helen 
Dombrowski, et als., v. The State of New Jersey (not yet reported), has 
decided that the Amendment referred to has placed a ban upon any legisla- 
tive change in the penalty or punishment for the suppression of lotteries, 
and further says: “The Constitution prohibits a change and, until the 
fundamental law is changed, its provisions are controlling, and the Legis- 
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lature may not disregard them.” Also: “The Legislature is powerless to 
lessen the punishment or offense even if it would be desirable so to do.” 

This pronouncement of the Supreme Court is equally applicable to 
this case if the action brought under the Gaming Act is a remedy, pen- 
alty or punishment within the meaning of the Amendment. 

It is obvious that the Gaming Law is a remedy. It is well known 
that suits for penalties have been used from early times to enforce laws 
against gambling and other violations of statutes and to encourage prosecu- 
tion. At the present day there are numerous statutes providing for civil 
suits for penalties for violations of statutes which may or may not be crim- 
inal. The Legislature in framing the Gaming Law entitled it, “An Act 
to Prevent Gaming,” and it is obviously a remedy in addition to the crim- 
inal law. 

It is equally clear that the remedy provided by the Gaming Law is a 
penalty in both the broad and narrow meaning of this term. “A penalty 
action is one which enforces a forfeiture or penalty for transgressing the 
law.” The term “penal” is broader than “criminal” and relates to acts 
which are not necessarily criminal as well. (Marter v. Repp, 80 L. 530). 


“In its broad sense penalty is a generic term which includes fines, 
as well as other kinds of punishments; but, in its narrower sense, a penalty 
is the amount recovered for a violation of the statute law of the State or a 
municipal ordinance, which violation may or may not be a crime.” (Corpus 


Juris 25, page 1149). 


The penalty provided by the Gaming Law is also obviously a punish- 
ment. It provides: “Any person who shall offend in the premises shall 
forfeit for every such offense Two thousand dollars,” etc. (See also 
Shoemaker v. State, 20 L. 156; Marter v. Repp, 80 L. 530), Bouvier’s 
Law Dictionary says that the term “penalty” applies mostly to a pecuniary 
punishment. In many of our penalty actions, although the suit is a 
civil one, failure to pay the penalty may lead to imprisonment, as in Board 
v. Gruber, 79 L. 257. 

It is urged that the word “penalty” can be construed to mean only a 
fine or punishment in a criminal proceeding, but such a construction would 
ignore the established meaning of the word, and the established meaning 
of “remedy” and “punishment” as well. 

When it is remembered that the Gaming Law was in force when the 
Constitution was amended; that the purpose of the Amendment was to 
preserve the remedies, penalties and punishment then in force, and that 
the Gaming Law specifically provides for a penalty to be sued for in a 
civil suit, it is idle to say that the Amendment did not refer to the provi- 
sions in the Gaming Law. It cannot be assumed that the people, when 
they amended the Constitution, were ignorant of the Gaming Law, nor 
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can the history and purpose of the Amendment, as pointed out in Dom- 
browsky v. State, be ignored. 

It is urged that the Legislature could construe the word “penalty” 
in the sense of forfeiture, and that in that sense the word would refer 
only to criminal proceedings. This construction would ignore the words 
“punishment” and “remedy” and would also ignore the fact that the word 
“penalty” is specifically used in the Gaming Law as referring to a civil 
penalty. It would also ignore the obvious fact that the Gaming Law was 
one of the remedies, penalties and punishments which the Amendment was 
designed to perpetuate. As a matter of fact, the word “forfeiture” is 
frequently used in civil as well as criminal law, and it is also used in ac- 
tions for penalty, although the action is a civil one. (See Conover v. Van 
Mater, 18 Eq. 481; also Marter v. Repp, 80 L. 533). All penalties re- 
covered in a civil suit necessarily result in the forfeiture of money or some 
other thing. 

It is also urged that the Legislature can repeal the remedy, penalty 
or punishment, although they are forbidden to diminish the remedy, pen- 
alty or punishment. Such a construction would ignore the history and 
purpose of the Act, and lead to an absurd result, and, besides, this ques- 
tion has been settled by the case of Dombrowski v. State, as already cited. 
It is quite possible that the Legislature may repeal an Act providing for a 
remedy, penalty or punishment in the case of lotteries, as they did in the 
Revision of 1898, with reference to “An Act for the Punishment of 
Crimes,” provided that at the same time they provide a statute of equal or 
greater efficacy. They have made no such provision in the repealing Act 
now under discussion. 

There is another ground on which the statute is clearly unconstitu- 
tional, and that is, that by wiping out the civil suit for a penalty, leaving 
only the criminal statute, the Legislature has diminished the remedy, pen- 
alty and punishment, even if we use the word “diminish” in the sense 
most favorable to the defendant. 

There is no constitutional or common law principle which prohibits the 
punishment of a man in two or more ways for one and the same offense. 
(Shoemaker v. State, 20 L. 156), and at the time of the Constitutional 
Amendment there was both a civil and a criminal remedy, penalty and 
punishment. By wiping out the civil statute, leaving only the criminal 
statute, the remedy, penalty and punishment which were in force at the 
time are diminished or made less, since only one form of remedy, penalty 
or punishment would remain. 

The result of all this is that the repealer adopted September 1, 1933, 
is unconstitutional and that the complaint in this suit presents a good cause 
of action, so far as that question is concerned. 
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\The defendant further argues that if the Legislature cannot repeal the 
criminal laws which were in force at the time the Constitution was amend- 
ed, the action of the Legislature in repealing such criminal law in 1898 is 
unconstitutional, and that, if any criminal law has been violated, it must 
be the criminal law which was in force when the Constitution was amended 
and which the Legislature attempted to repeal in 1898. This argument is 
disposed of by the case of Dombrowsky v. State and by what has already 
been said in this opinion as to repeal. The Constitution does not pro- 
hibit repeal so long as an equal or greater remedy is provided for and the 
remedy, penalty or punishment is not diminished. The Revision of 1898 
made no substantial change in the criminal law and did not diminish the 
remedy, penalty or punishment. 

A law ordinarily looks forward and the Gaming Law applies to any 
lottery which is prohibited by the criminal law at the time that the lottery 
is erected. This suit is based on the Gaming Law which was in force 
when the Amendment was adopted, and the penalty sued for is a violation 
of the “Act for the Punishment of Crimes,” (Revision of 1898), which 
was in force on the dates when the lotteries are alleged to have occurred. 
It is the violation of the criminal law which was in force at the time which 
gives the plaintiff the right to sue for the penalty under the Gaming Law. 

The motion to strike out the complaint on the ground that it dis- 
closes no cause of action is therefore denied, with costs. 





IN RE TRENTON & LAMBERTVILLE BUS LINE 





(Board of Public Utility Commissioners, Nov. 8, 1933) 
Auto Bus Line—Restrictive Provisions—Modifications to Accommodate Public 


In the matter of the complaint of Henry Kline against Trenton & 
Lambertville Bus Line, Inc.; also of the petition by Mrs. Winifred 
Trout, et al.; also of the petition of the Borough Council of the Borough 
of Stockton; all concerning proposed removal of restrictions imposed by 
the Board on the operation of auto buses on the Trenton-Lambertville- 
Phillipsburg-Easton Route. 

Mr. Frederick W. Gnichtel and Mr. Herbert Heisel, Jr., for Tren- 
ton & Lambertville Bus Line, Inc. 

Mr. Harry V. Osborne for Pennsylvania Railroad Company. 


THE BOARD: The matter of the complaint of Henry Kline v. 
Trenton & Lambertville Bus Line, Inc., in re removal of restrictions Nos. 
3 and 4 imposed by the Board in its decision of April 19th, 1933, on the 
operation of auto buses on the Trenton-Lambertville-Phillipsburg-Easton 
Route, as well as the petitions of Mrs. Winifred Trout, et al., and the 
Borough Council of the Borough of Stockton for removal of restrictions 
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imposed by the Board on the operation of buses by the Trenton & Lam- 


theo bertville Bus Line, Inc., on the Trenton-Lambertville-Phillipsburg-Easton 
08 is Fi Route, will be considered by the Board at the same time, inasmuch as they 
must © involve practically the same facts and circumstances. 

ates Te The Trenton & Lambertville Bus Line, Inc., was represented at the 
nt is hearing and apparently joins with the complainants for a modification of 
-eady the Board’s restrictions. i, 

pro- The Board in its decision of April 19th, 1933, “In the matter of the 
ithe fe application of Trenton & Lambertville Bus Line, Inc., for approval of mu- 
1898 7 » nicipal consents for the operation of fifteen auto buses between and in- 
1 the cluding Lambertville, Phillipsburg and Easton,” approved of the operation 


of six buses and imposed the following restrictions : 


“3. That no passengers shall be accepted on the present Trenton- 
Lambertville Route for discharge along the extension, nor that no passen- 
gers be accepted on the extended portion of the route for discharge at any 
point on the extension between Lambertville and Phillipsburg except on 
buses scheduled within one and a-half hours of the present train schedule. 

“4. That the petitioner places on file with the Board a copy of the 
effective composite schedule of trains and buses showing departure time 
in all municipalities through which the route extends where railroad sta- 
tion is maintained by the Pennsylvania Railroad Company.” 


Testimony was submitted by a resident of Frenchtown, who oper- 
ates the Gem Theatre Corporation and the Atlantic Stores. The testimony 
of this witness shows that twice a week, or on Wednesday and Saturday 
nights, the theatre at Frenchtown gives two shows each night, and that 
the majority of the patrons are drawn from a territory within a radius of 
ten miles from Frenchtown, that is, from Milford, Riegelsville and other 
points along the Delaware River. It was also shown that previous to the 
time the Board approved the present operation by the Trenton & Lambert- 
ville Bus Line, Inc., a bus was operated by a Mr. Hoffman between French- 
town and Milford in order to accommodate the theatre patrons who de- 
sired to go from Milford to Frenchtown in the evening, and this bus car- 
tied approximately one hundred persons to Frenchtown in the evening. 
This bus service by Mr. Hoffman has now been discontinued. 

It was also shown that there is a great community of interest between 
Frenchtown and other municipalities, such as Milford, because of the fact 
that people go to Frenchtown to shop, and, with the present train service, 
these towns are not now conveniently connected with service at the time 
the theatre patrons desire to be transported in the evening to French- 
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Testimony was also submitted by residents of Milford, Barbertown, 
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Stockton and Kingwood, who allege that, with the present conditions, with 
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very infrequent train service and the present restrictions on the buses, 
proper service is not afforded along the route. 

The Pennsylvania Railroad Company objected to the petitions and 
alleged that the reductions in service on the trains was due to the fact that 
these trains were not patronized, and it was a loss to the Company to con- 
tinue to operate trains; therefore the Company has reduced the steam 
train service, and argues that nothing new had been brought out by the 
testimony of the witnesses in this case. 

The Trenton & Lambertville Bus Line, Inc., contends that it has 
tried operating with restrictions heretofore imposed, and it was found 
that they do not benefit either the railroad, the Bus Company or the public, 
and therefore the operation should be revised. The Bus Company re- 
quests that at least the restriction should be modified so that the bus ser- 
vice could operate within a half hour of the train schedule instead of an 
hour and a-half as now outlined in the Board’s restrictions. Further- 
more, it was alleged by counsel for the Bus Company, that in the sections 
which are located a considerable distance from the railroad and without 
convenient transportation the bus operators should be permitted to serve 
these municipalities. 

Between Lambertville and Stockton the bus route and the line of the 
steam railroad are in very close proximity, whereas, after leaving Stock- 
ton, the railroad operates in a westerly direction and the bus route con- 
tinues directly north through Rosemont, Kingwood, Barbertown, Bap- 
tistown and Frenchtown, where the bus line again parallels in the same 
general direction, and for a short distance away the Belvidere Division of 
the Pennsylvania Railroad Company as far as Milford. At Milford the 
railroad operates in a westerly direction, whereas the bus line continues 
in a northwesterly direction through Spring Mills to Phillipsburg and 
Easton. 

When the original application was approved by the Board the prac- 
tical effect of the restrictions could not be determined. The testimony 
which has now been produced indicates sufficient reason for some modifi- 
cation of the restrictions. 

There is no dispute but that the Railroad Company is operating suffi- 
cient service to accommodate the people who now desire to use the train 
service on the Belvidere Division, but the time period between the trains 
is so great that the people along the bus route cannot ride on the trains 
at the particular time when they desire to be transported. 

The facts also indicate that service should be provided without re- 
strictions along the portions of the route which are a considerable distance 
from the railroad line, especially between Stockton, Barbertown, Baptist- 
town and Frenchtown. 
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buses, | © From the testimony the Board finds and determines that if restric- 
| tions Nos. 3 and 4 were modified so as to have the buses scheduled within 
ns and fy a half hour of the present train schedule instead of one and one-half hours 
ict that the cause of complaint should be eliminated. 
to con- §F Upon consideration of the evidence, therefore, the Board will modify 
steam a restrictions Nos. 3 and 4 so as to read as follows: 
by the 3. That no passengers shall be accepted on the present Trenton-Lam- 


By bertville Route for discharge along the extension and that no passengers 











it has F be accepted on the extended portion of the route for discharge at any 
found ' _ point on the extension between Lambertville and Phillipsburg, except on 
public, buses scheduled within one-half hour of the present train schedule. 

ny re- 4. That the petitioner place on file with the Board a copy of the ef- 
us ser- fective composite schedule of trains and buses showing departure time in 

| of an ; all municipalities through which the route extends where railroad station 

urther- is maintained by the Pennsylvania Railroad Company. 

ections 

vithout AMBRUSTER v. N. J. BELL TELEPHONE CO. 

doses si (Board of Public Utility Commissioners, Dec. 6, 1933) 

Public Utility Companies—For What Not Liable—Jurisdiction 

of the Case of Howard W. Ambruster, Complainant, against New Jersey 
Stock- Bell Telephone Company, Respondent. 

be con Mr. Howard W. Ambruster appeared in his own behalf. 

, Bap- Mr. Frankland Briggs and Mr. Frederick W. Nixon for the Re- 

._—_ spondent. 

sion of 

rd the THE BOARD: This matter is before the Board upon the petition 

ae of Howard W. Ambruster alleging that the respondent caused to be com- 

'g and ‘ municated to the New York Telephone Company false and malicious state- 

» ments regarding his credit; his personal and business reputation; his pub- 

» prac- ' lic activities and his standing in his home community. It is further al- 

imony _ leged in the petition that such statements were made by concerted action 

nodifi- | between employees and officials of the respondent Company and other 
persons unknown to the petitioner, and were made for the purpose of in- 

» suth- f juring the petitioner; and, it is alleged, accomplished such a result. 

; oie " It is further set forth in the petition that the alleged false and ma- 
Peo ; licious statements arose as a result of petitioner’s application to secure a 
trains fa listing of his Westfield telephone number in the New York Telephone 

-) Company Directory. As a result of such inter-company communications, 

a the petitioner alleges he did not receive a proper listing in the New York 
Ee Telephone Company Directory. 

istance | nae ‘ 

aptist- f The petitioner further alleges that during the years 1931 and 1932 he 


has been repeatedly harassed by the respondent in threats to discontinue 
his telephone service and by actually cutting off the service at times in 
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that period, with a resultant charge of $1 for restoration of service and a 
demand as well for a cash deposit to establish petitioner’s credit. All of 
such actions, the petitioner alleges, caused him injury in his reputation and 
in business and otherwise. 

The matter came before the Board originally on said petition with an 
application for a subpoena duces tecum, pursuant to the Board’s rules re- 
quiring the respondent to produce certain records and papers relevant to 
the allegations of the petition alleging false and malicious communications 
and statements affecting the petitioner’s credit, reputation, etc. 

At the hearing the respondent moved to strike out the paragraphs 
of the complaint which raised the question of defamation of the petitioner’s 
character or reputation. At that hearing the Board ruled that all allega- 
tions of the petition with relation to malicious statements by the respond- 
ent regarding the petitioner’s credit, his personal and business reputation, 
his public activities and his standing in the community, were beyond the 
jurisdiction of this Board. If actionable at all, relief could only be had 
in the law Courts in an appropriate action to secure compensation for the 
damage suffered by the petitioner. The Board held, however, that it had 
jurisdiction as to the other allegations of the petition relating to rates 
and service. The petitioner, however, was unwilling to proceed alone up- 
on his allegations relating to rates and services in the light of the Board’s 
determination that matters relating to libel and slander were not within 
its jurisdiction. 

Subsequently, on October 4, 1933, the matter came on for rehearing 
upon the petitioner’s request to reconsider the respondent’s motion to 
strike out the portions of the petition heretofore referred to. Briefs were 
filed and the motion to strike out portions of the petition is now before 
the Board for final determination. 

The petitioner argues that the Board has jurisdiction of his complaint 
relating to the allegations of false and malicious statements regarding 
his credits, his personal and business reputation, his public activities and 
his standing in his home community that passed between the respondent 
and the New York Telephone Company, and that some relief with respect 
thereto is within the jurisdiction of the Board. In the main his contention 
is based upon the section of the Public Utility Act which gives the Board 
general jurisdiction over public utility Companies, and which, among oth- 
er things, authorizes the Board to require public utility Companies, as 
defined by the State, “to comply with the laws of the State and any munic- 
ipal ordinance relating thereto,” etc., (P. L. 1911, Chap. 195, Par. 17, Sec. 
a), and the further section of the statute (Par. 15), which provides that 
“The Board shall have general supervision and regulation of, jurisdiction 
and control over all public utilities,” etc. 

It is apparent that the section of the statute which gives the Board 


























































th 


th 


dic 
oni 


gat 
if 
not 








da 
| of 
and 


| an 


t to 
ons 


phs 
er’s 
ga- 
nd- 
ion, 
the 
had 
the 
had 
ates 
up- 
rd’s 
thin 


ing 
| to 
rere 
ore 


aint 
ling 
and 
lent 
ect 
tion 
ard 
»th- 
as 
nic- 
ec. 
that 
tion 


ard 








ries 


ae 


etry 


+e 
s 
= 
— 





AMBRUSTER V. N. J. BELL TELEPHONE CO. 2I 


power to require public utility Companies to comply with the laws of the 
State does not extend beyond the other specific provisions of the statute 
empowering the Board to regulate rates and service and Company practices 
insofar as they may be necessary and essential to carry out the specific 
provisions of the statute as to rates and service. The Board’s authority 
does not extend to the general conduct of the utility Companies, or their 
employees or officials, in matters that may relate to libel, slander, the 
criminal law, or other matters not definitely related to regulation under 
the Board’s power under the statute. It cannot be assumed that the power 
of the Board to require compliance with the law would include compliance 
with all law, both statutory and common law, for which relief is afforded 
in other tribunals. The Board’s powers and authority are such as are 
delegated to it by the Legislature. Its functions in carrying out such dele- 


) gated authority are administrative and in part quasi judicial. It possesses 


only such powers as are expressly conferred upon it, or, by necessary im 
plication, such incidental powers as may be necessary to carry out its spe- 
cific authority. It is a fundamental rule of law that statutes purporting 
to grant powers beyond the common law must be strictly construed. 
The Supreme Court of this State held, in Passaic Consolidated Water 
Company v. Board of Public Utility Commissioners, 1 39 Atl. dered 324, 
as follows: 


“When bodies are created for the regulation of utility Companies, the 
presumption is that the power of regulation conferred does not extend be- 
yond the express terms of the grant.” 


To assume that the Board has power to require utility Companies to 
comply with all the laws of the ‘State would involve matters entirely for- 
eign to the purpose of the statute, such as the criminal law, matters cog- 
nizable in the equity Courts, and would involve all the activities of the 
utility Companies that may have no relation to the functions sought to be 
controlled within the terms of the statute. It was clearly not the intent of 
the Legislature to set up a tribunal in the form of a regulatory body with 
jurisdiction covering every conceivable act of utility Companies, or their 
officials or agents. The statute’s primary purpose relates to rates and ser- 
vice with ample provisions of power and authority to effectively control 
those two major purposes of the statute. 

The Board finds and determines, therefore, that it is without juris- 
diction to consider the allegations in the petition contained in paragraphs 
one and two and their subdivisions. 

As to paragraph three of the petition with its subdivisions, the alle- 
gations relate to matters that are within the jurisdiction of the Board, and, 
if the petitioner desires to pursue them, a hearing will be afforded upon 
notice to the Company in this respect. 
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IN RE BROADWAY BUS OWNERS’ ASSOCIATION 





(Board of Public Utility Commissioners, Dec. 8, 1933) 
Schools—Bus Fares for Children—Operators’ Association Not a Public Utility 


In the matter of the application of the Broadway Bus Owners’ Asso- |” “f 


ciation for approval of the issuance of schedule of rates for school chil- 
dren, effective November Ist, 1933, on the Broadway Route, Bayonne, New 
Jersey. 
Mr. Ralph A. Visone for the Broadway Bus Owners’ Association. 
Mr. Charles S. Straw for Public Service Coordinated Transport. 


THE BOARD: This is an application by the Broadway Bus Own- 
ers’ Association for approval of a fare schedule for school children on the 
Broadway Route, in the City of Bayonne, N. J. 

The proposed new fare schedule provides for the carrying of school 
children from 8:00 A. M. to 5:00 P. M. for a fare of 3 cents instead of 
5 cents on every day except Saturdays, Sundays and Holidays. 

The petitioners’ application also contemplates selling thirty tickets 
for 90 cents, and at the hearing a representative of the Broadway Bus 
Owners’ Association stated that the various auto bus owners on the Broad- 
way Route would sell ten tickets for 30 cents if permitted to do so by 
this Board. 

The only objection which was made to the application was that of the 
Public Service Coordinated Transport, which alleges that at the present 


time it is carrying school children for 3 cents on its street railway lines 7) 


operating in Bayonne, namely, the Jackson street railway line and the 
Greenville railway line, and that if the rate of fare for school children on 


the buses operated on the Broadway Route was reduced, the revenues on | | 
the street railway lines operated in Bayonne by the Public Service Coor- 7 
dinated Transport would be affected, because the school children would F 7 
take advantage of the 3 cent fare on the buses and leave the street railway | 7 


cars and ride on the independent buses. 

The Board is of the opinion that the proposed rate of fare is in the 
public interest and will serve the public convenience. 

The rate reduction is proposed by the Broadway Bus Owners’ Asso- 
ciation. However, the Broadway Bus Owners’ Association is not a public 
utility but is an Association composed of the various independent owners 


te ‘ 
Ve 
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operating buses on the Broadway Route, in Bayonne. The Board can- © 
not entertain the present application, but, upon the filing of an applica- 
tion by the individual operators on this route, the Board will give due con- @ 


sideration to such an application. 
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ABSTRACTS OF SOME RECENT PUBLIC UTILITY DECISIONS 





In re Morristown & Erie R. R. Co.—Application for approval of 
agreement with Jersey Central Power & Light Co. The former Company 
owns and operates a railroad right-of-way between Morristown and Essex 
Fells and had constructed a high tension transmission line extending from 
the sub-station at the northeastern border of Morristown to the Whip- 
pany power station located adjacent to the railroad right-of-way. An 
agreement had been made between the two Companies covering the ease- 
ment over the right-of-way of the railroad, required by the Jersey Cen- 
tral Company. This agreement was dated July 1, 1933. As compensa- 
tion for the use of the right-of-way, the Morristown & Erie Railroad 


} Company is to receive, in equal monthly installments, for a period of 


twelve years, commencing July 1, 1933, the sum of $3,230; and, as addition- 
al compensation, the Jersey Central Company is to repair and maintain the 
existing telephone line from Morristown to the middle of the Passaic 
River until July 1, 1945, provided that, if after said date, Jersey Central 
Company continues to use any part of the said telephone line for its own 
telephone service, it shall from time to time after said date contribute to 
the maintenance of said telephone line in proportion to its use from time 
to time. The agreement further includes provisions fixing fees or rent- 
als during any period after July 1, 1945, by further agreement. The Board 
approved the agreement. Decision Oct. 11, 1933. Mr. Elmer S. King 
for Morristown & Erie R. R. Co. 


Same Company.—Application for approval of mortgage on its prop- 
erty, dated Sept. 1, 1933, National Iron Bank of Morristown, New Jersey, 
in the amount of $75,000, to carry interest at six per cent. and to run for 
a period of ten years, and the issuance thereunder of bonds in the amount 
of $75,000, to be issued at 97, for the purpose of retiring bonds of an 
earlier mortgage and to pay off notes of the petitioner now in the hands of 
the National Iron Bank of Morristown. The Board approved the same, 
with usual provisions. Decision Oct. 11, 1933. 


In re Jersey City & Bergen R. R. Co.—Application for the approval 
of the sale to James T. Lenahan and Catherine M. Lenahan, his wife, for 
the sum of $2,500, of a parcel of land in the City of Bayonne, known as 
lot No. 37 in block 224. Approved Oct. 25, 1933. 


In re Pennsylvania R. R. Co.—Petition requesting permission to 
abandon the agency and passenger station at Marion in Jersey City, alleg- 
ing that the number of passengers now using trains scheduled to stop at 
the station does not warrant its continuance owing to the close proximity 
of the Journal Square Station. The Board approved, to be effective the 
date of the next issuance of the Company’s time table, and directed that 
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notice shall be posted ten days in advance of the proposed change in trains 
scheduled to make the Marion Station stop. Decision Nov. 1, 1933. Mr. 
John A. Hartpence for Petitioner. 


In re Del. & Lackawanna R. R. Co., et al—Application by this Com- 
pany and its lessee, The Delaware, Lackawanna & Western Railroad Com- 
pany, for approval of the sale and conveyance of a parcel of land and 
building thereon, to Ednah A. Monahan and Irene W. Monahan, said 
land being situate in the Township of Blairstown, Warren County, con- 
taining .953 of an acre. Approved by the Board Nov. 6, 1933. 


In re Public Service Coordinated Transport, et al—Application by 
this Company and New Jersey & Hudson River Railway & Ferry Com- 
pany (lessor) for the approval of the sale to Henrietta L. Oakley for the 
sum of $100 of a small parcel of land in Hackensack. Approved by Board 


Nov. 9, 1933- 


In re West Jersey & Seashore R. R. Co.—Application for approval 
of the sale and conveyance of a parcel of land to Sarah DeShields, said 
land being situate in Yorktown, Pilesgrove Township, Salem County, con- 
taining 1.136 acres. Approved by Board Nov. 9, 1933. 


In re Central R. R. Co. of N. J—Application for approval of sale and 
conveyance of a parcel of land to Lincoln Farms Products Corporation, 
said land being situate in the City of Newark, containing 2.191 acres. Ap- 
proved by Board Nov. 13, 1933. 


In re East View Water Corporation.—Application for approval of 
the issuance of $1,000 capital stock for organization purposes. Approved 
by Board Nov. 15, 1933, with usual conditions. 


In re Lehigh Valley R. R. Co.—The Board, on March, 1931, ordered 
the Company to alter a certain crossing of the Railroad Company at grade 
known as Park Avenue in the Borough of South Plainfield, County of 
Middlesex, in acordance with a plan attached to said Order, which order 
set the time for the beginning and completion of the work as June 1, 
1931. Various modifications of this Order were made later. It was now 
ordered to begin the work by Feb. 1, 1934, and complete it by August 
I, 1934. Decision Nov. 21, 1933. 


Same Company.—The Board on March 3, 1931, ordered the Company 
to alter a certain crossing of the Railroad Company at grade known as 
Central Avenue, in the Township of Clark, County of Union, in accord- 
ance with a plan attached to said order. Various extensions of time limit 
were made later. Order was made for the work to begin by Feb. 1, 1934, 
and to be completed by Aug. 1, 1934. Decision Nov. 21, 1933. 
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1ins In re N. J. Junction R. R. Co., et als —The Board initiated a proceed- 
Mr. ing on Oct. 11, 1827, to determine whether Willow Avenue, in the City 
of Hoboken and the Township of Weehawken, is a public highway, and 
whether the said highway crosses in the said City of Hoboken and Town- 
vl ship of Weehawken the tracks of the New Jersey Junction Railroad 
se Company, The New York Central Railroad Company, lessee, and the Erie 
on Railroad Company, and whether such crossing is dangerous to public 
ies safety, or whether the public travel on said highway is impeded by such 
crossing, and to determine what, if any, order shall be issued by the Board 
for the alteration of said crossing, etc. Later the Board was restrained 
by from proceeding by order of Chancery; later the matter was resumed and 
m- a plan prepared which carries the center portion of Willow Avenue over 
the the railroad tracks on a steel viaduct with 6% grade approaches and pro- 
ard vides a clear span over the railroads sufficient for four present tracks and 
two future tracks with a headroom of 22 feet, which meets the require- 
- ments of the Port of New York Authority. The estimated cost was 


aid $485,000. Objections were made and then the Board approved the pian 
with some changes, the work to begin by Feb. 1, 1934, and to be completed 


) - 

‘ by Jan. 1, 1935. Decision Nov. 21, 1933. Over 30 lawyers’ names were 
given representing all parties concerned. 

nd 

on, In re Jersey Central Power & Light Co.—Application for certificate 

p- of approval for applicant to condemn a right of way in the Township of 
Shrewsbury for transmission line, etc. Approved Nov. 22, 1933. 

of In re Chester R. R. Co., et al—Application for authority to abandon 


si a portion of the Railroad. The Board recommended approval to the Inter- 
state Commerce Commission, which was a party in interest. Mr. W. J. 
Larrabee for Petitioners. Decision Nov. 22, 1933. 


ed In re Kenilworth Borough Police Department.—Application for cer- 
de tificate for the installation and operation of a radio broadcasting trans- 
of mitter in the Municipal Building in Kenilworth, the power of said trans- 
wa mitter to be fifteen watts, operating on a frequency of 61.5 megacycles. 
. Granted by the Board Nov. 23, 1933. 
) 
st In re Penn.—Reading Motor Lines.—Application for approval of the 
issuance of 100 shares of its common capital stock, par value $50 per 
share, total $5,000, and the transfer of same upon its books to the Penn- 
ly sylvania-Reading Seashore Lines, for the purpose of providing working 
“4 i capital. Approved by Board with usual conditions. Decision Nov. 27, 
a ) 1933. 


In re N. Y. & Long Branch R. R. Co.—Petition for permission to 
discontinue passenger train service and abandon the Como station in the 
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Borough of Spring Lake. Approved by the Board, effective in June, 
1934, but upon the understanding that the name “Como” shall appear com- 
bined with “Spring Lake” at the latter station and in the time tables. De- 
cision Dec. 6, 1933. Mr. William A. Barkalow for Petitioner. Mr. E. P. 
Longstreet for Objectors. Mr. F. T. Bailey for Borough of Spring Lake. 


In re Morris & Essex R. R. Co., et al—Application for the approval 
of sale and conveyance of a parcel of land with structures and appurte- 
nances thereon to Harry K. Fancher, said land being situate in the Town- 
ship of Roxbury, Morris County, containing 7,650 square feet. Approved 
by the Board Dec. 6, 1933. 





ABSTRACTS OF SOME RECENT N. J. DECISIONS, CHIEFLY 
OF PRACTICE 


[Where credit for these abstracts are given to the “Atlantic Reporter,” that 
citation appears first, and are copyrighted by its publishers, West Publishing Co., 
St. Paul, Minn. Otherwise the abstracts, being official, are usually taken from 
the opinions as they appear in the “New Jersey Advance Reports.”—Ebiror. ] 

Death Act—Limitations.—In cases of personal injury due to wrong- 
ful act covered by the two years’ statute of limitation (3 Comp. St. 1910, 
p. 3164, § 3), if the injured party brings no suit within the legal period 
of limitation and dies after the expiration of such period without having 
brought suit, no right of action vests in the personal representative under 
the Death Act.—Knabe v. Hudson Bus Transp. Co., Errors and Appeals 


Ct. Per Parker, J. (111 N. J. L. 333; 168 Atl. Rep. 418). 


Appeal—Remittitur—1. A decree entered in the Court of Chancery 
onr emittitur from the Court of Errors and Appeals must strictly conform 
to the judgment of said Court as manifested by the remittitur, neither add- 
ing to, or in any way modifying, the same. 2. When application is made 
for a decree on remittitur from the Court of Erros and Appeals, the Court 
of Chancery cannot allow any amendments of pleadings in the cause, can- 
not amend the record by a construction of the opinion of the Court of Er- 
rors and Appeals, and cannot in any wise evade, impede, or thwart the 
mandate of the remittitur. —Trust Co. of N. J. v. Biddle, Chancery Co. 
Per Fallon, V.C. (114 N. J. Eq. 508; 168 Atl. Rep. 793). 


Executors.—1. The mere nomination by a testator does not consti- 
tute a person an executor; he must accept the trust. 2. Acceptance of an 
executorship may be by matter im pais. 3. Mere inaction on the part of 
the named executor, or failure to probate, does not amount to an accept- 
ance of the trust, unless there be some intermeddling.—Donnelly v. Slaugh- 
ter, Chancery Ct. Per Sooy, V.C. (114 N. J. Eq. 302; 168 Atl. 762). 


New Trial—Certiorari—1. Application to open judgent and allow 
new trial on ground of newly discovered evidence may be made more 
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than 30 days after rendition of judgment (Comp. St. 1910, p. 1959, § 17). 
2. Affidavits for and against alowance of writ of certiorari have spent 
their force when writ is allowed.—Remington v. Lauter Piano Co., N. J. 
Sup. Ct. Per Curriam. (168 Atl. Rep. 417; 11 N. J. Misc. 827). 


Corporations—Receivers.—In distributing an estate in the hands of 
a receiver of an insolvent corporation, the expenses of administration of 
receivership have priority over wage claims and those for taxes.—Mar- 
tinei v. Passaic Men’s Shop, Chancery Ct. Per. Lewis, V. C. (114 N. J. 
Eq. 194; 168 Atl. Rep. 767). 


Execution—Bond.—1. Debtor’s appearance at term during which 
bond was entered held insufficient compliance with statute providing for 
discharge from arrest on appearance before “next Court.” 2. Debtor 
seeking discharge from arrest may appear before court any time within 
term succeeding that at which bond was given. Gen. Contract Purchase 
Corp. v. Weltchek, Errors & Appeals Ct. Per Perskie, J. (168 Atl. Rep. 
624; 11 N. J. Misc. 843). 


Appeal—Execution.—1. Reviewing court could not consider alleged 
lack of jurisdiction of trial court, where jurisdictional value had been 
specifically waived. 2. Judgment creditor’s execution against property 
held ineffective, where judgment debtor assigned property before execu- 
tion, though assignee did not comply with all statutory requirements at 
time of execution. 3. Assignee’s duties under Assignment Act are di- 
rectory only, and not conditions precedent to passing of title (1 Comp. St. 
1910, pp. 114-116, §§ 1-4; Comp. St. Supp. § 12-6 et seq.) Wood & Sons 
v. Memelaar, N. J. Sup. Ct. Per Curiam. (168 Atl. Rep. 606; 11 N. J. 
Misc. 823). 


Attorney—Judicial Sale—After the relation of attorney and client 
ends the attorney may purchase at a judicial sale property in which his 
former client was interested, provided he does not use for his own ad- 
vantage, and to the prejudice of such client, information acquired in his 
professional employment. And where counsel is consulted merely as to 
the state of the title to the land subsequently so sold and prepares a con- 
tract for its purchase which is not executed by the client, he is not pro- 
hibited from becoming the purchaser thereof, where he has given the cor- 
rect advice as to matters upon which he was consulted.—Kander v. Laut- 
man, Chancery Ct. Per Berry, V. C. (11 N. J. Misc. 827; 168th Atl. 
Rep. 660). 


Lis Pendens—Mortgage Bond.—1. Lis pendens must be filed as con- 
dition precedent to prosecution of suit for deficiency on mortgage bond. 
2. Lis pendens filed subsequent to commencement of suit for deficiency 
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on mortgage bond was ineffectual (3 Comp. St. 1910, p. 3423, § 51). 3. 
When suit at law is discontinued, everything connected therewith falls by 
discontinuance, and lis pendens required to be recorded as condition pre- 
cedent to prosecution of suit also fails. 4. Where suit for deficiency on 
mortgage bond was discontinued, clerk was warranted in discharging lis 
pendens notice filed in connection therewith (Comp. St. Supp. § 120—7). 
—Osipo v. Nagy, Errors & Appeals Ct. Per Brogan, C. J. (168 Atl. 
Rep. 610; 111 N. J. L. 333). 


Borough Employee—Certiorari—Where borough employee engaged 
by year was discharged while year was running, action for damages was 
proper remedy for breach of contract, and there was no cause for cer- 
tiorari—Langdon v. Netcong Borough, N. J. Sup. Ct. Per Curiam. (168 
Atl. Rep. 642; 11 N. J. Misc. 852). 


Affidavit—Attachment.—Affidavit for attachment on ground defend- 
ant is attempting to remove property out of jurisdiction, must be such as 
would be sufficient to justify order for bail. Also held insufficient where 
it was impossible to separate heading of affidavit from body thereof (1 
Comp. St. 1910, p. 132, § 1 (3).—Rauschbach v. Duval Food Products 
Co., N. J. Sup. Ct. Per Parker, J. (168 Atl. Rep. 591; 11 N. J. Misc. 
900). 

Attachment—Corporation.— Where, as in the case sub judice, because 
of illness and absence of officers of a corporation whose signatures are 
necessary to effect withdrawal of moneys from the corporation’s bank 
account, its President, to facilitate the operation of the business of the 
corporation, opened a bank account in his own name wherein all receipts 
of the corporation were deposited, the fund so created is not liable to 
attachment for the satisfaction of a judgment against such individual.— 
G. O. K. Enterprises v. Moos, Chancery Ct. Per Fallon, V.C. (111 N. 


J. Eq. 189; 168 Atl. Rep. 596). 





SOME IMPORTANT OUT-OF-STATE DECISIONS 





INSANE Wi1FE May MAINTAIN SEPARATION ACTION THROUGH GUARDIAN 


In the case of Kaplan v. Kaplan, reported in 176 Northeastern Re- 
porter, 426, the question presented to the Court of Appeals of New York 
was whether an insane wife, through a guardian ad litem, could main- 
tain an action against her husband for separation. 

The Special Term granted the defendant’s motion to dismiss the 
complaint and the Appellate Division (231 App. Div. 114, 246 New York 
Supplement, 551) reversed the order of the Special Term upon the law 
and denied the motion to dismiss with leave to the defendant to answer. 
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The defendant thereupon appealed to the Court of Appeals and the Ap- 
pellate Division certified certain questions (232 App. Div. 678, 247 New 
York Supplement, 851). 

The Court of Appeals, in an opinion delivered by Associate Judge 
Lehman, holding that the wife was entitled to maintain the action through 
a guardian ad litem, pointed out that the “right to bring an action for 
separation is defined and regulated by” Civil Practice Act, §§ 1161-1176; 
and that those sections contain no express provision authorizing a guardian 
ad litem to bring such an action. However, the Court further said: 

“Ordinarily, in absence of some express limitation, a cause of action 
in favor of an infant or incompetent, arising either under the common 
law or conferred by statute, may be prosecuted by a guardian ad litem 
or special guardian. Neither infancy nor insanity deprives a person of 
the right to appeal to the Courts for redress of wrongs or for vindication 
of asserted rights. . . . It cannot be presumed that the Legislature 
intended to leave an insane spouse completely at the mercy of the other 
party to the marriage contract, who might then with impunity disregard 
marital obligations or successfully assert marital rights lost by misconduct.” 


ScHooLt Nor LiaBLeE To Spectator INJURED AT FooTBALL GAME 


Jennie Ruth Ingerson, a pay spectator, attended a football game be- 
tween two schools played on a regular football field which was properly 
marked but with no fence or rope around it. The game was not con- 
ducted for the purpose of any profit to the school, although some of the 
spectators paid an admission fee. The spectators were warned to stay 
outside of the playing field, and generally did so. Just before the close 
of the game, while Mrs. Ingerson and others were standing from two 
to five feet outside of the chalk line on the side of the field, a player on 
one of the teams was tackled by a player on the other team a few feet 
inside the field line, and both players tumbled over and rolled against 
Mrs. Ingerson, resulting in a fracture of one leg. 

Actions were brought by both Mrs. Ingerson and her husband, for 
damages on the ground that the school was negligent in not fencing or 
otherwise protecting the playing field, and in not warning spectators to 
stand farther back from the line of the field. 

A judgment for plaintiff in each case was reversed by the Supreme 
Court of Minnesota in Ingerson v. Shattuck School, 239 North Western 
Reporter, 667. 

Mr. Justice Olson delivered the opinion of the Court, holding that 
the school’s failure to erect barriers or to warn spectators did not con- 
stitute negligence; that the school owed a pay spectator the duty of 
exercising reasonable care; that a spectator did not assume the risk of 
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injury as a matter of law; but that the school was not negligent on the 
ground that it failed to properly police and patrol the ground. 


ASSUMPTION OF PAYMENT BY SUCCESSIVE PURCHASERS OF PREMISES 


In Finzer v Peter, 232 North Western Reporter, 762, decided by the 
Supreme Court of Nebraska in an opinion by Judge Thomsen, it appeared 
that Finzer mortgaged his farm to Peter, and thereafter sold the land. 
His grantee assumed and agreed to pay the mortgage, and in three subse- 
quent successive sales each grantee made the same agreement. While 
the third of these grantees held title the mortgage became due, and the 
mortgagor granted two extensions of time for payment. 

During the period of the last extension grantee number four ac- 
quired title and was subsequently also granted an extension of time. No 
notice of any of these extensions was given to Finzer, the original mortga- 
gor, nor, seemingly, to any of the grantees other than those to whom the 
extensions were directly given. The assumed mortgage was a second 
one, and apparently the value of the land was absorbed by foreclosure 
of the first mortgage. 

Peter then brought action on the note executed by Finzer, the original 
mortgagor, who, as a defense, set up the claim that he was relieved by 
virtue of the extensions of time of payment to subsequent grantees with- 
out his consent. Failing in this defense he paid the judgment, and brought 
action against his subsequent grantees, who had assumed the mortgage. 
They also set up the same defense. The Court held that Finzer was 
entitled to recover, and that the case was one in which an equity Court 
was peculiarly adapted to give relief. 


Mick Price Fixinc Act HELD VALID 


In the case of People v. Nebbia, 186 North Eastern Reporter 694, 
the question presented was whether Agriculture and Markets Law N. Y., 
§ 312 (e), as added by Laws 1933, c. 158, authorizing the Milk Control 
Board to fix the minimum wholesale and retail prices for milk handled 
within the state for fluid consumption, including the prices on sales by 
milk dealers to consumers, was valid. 

The facts disclosed that Leo Nebbia was convicted in the City Court 
of Rochester, Criminal Branch, under an information charging him with 
a sale of two one-quart bottles of milk and a loaf of “Italian bread” for 
18 cents in violation of section 312 (e), where the Milk Control Board had 
fixed a minimum price for milk of 9 cents per quart. The county court 
affirmed the judgment of conviction and the defendant appealed to the 
Court of Appeals of New York which also affirmed the judgment. 

It was contended on appeal that the statute, so far as it provides for 
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fixing minimum prices for milk, was invalid under Const. N. Y. art. 1, 
§ 6, and Const. U. S. Amend. 14, as interfering with the right of the 
milk dealer to carry on his business as he saw fit, without interference 
by the state. 

The Court of Appeals held the statute was a valid exercise of police 
power, and not invalid under the due process clauses of the state and the 
federal constitution. Chief Judge Pound delivered the opinion of the 
Court of Appeals in which, after pointing out the importance and extent 
of the milk business in the state of New York, he stated that the power 
to regulate private business may be “invoked when the legislature is deal- 
ing with a paramount industry upon which the prosperity of the entire 
state in large measure depends,” and that the “production of milk is, on 
account of its great importance as human food, a chief industry of the 
state of New York.” 

The learned Judge further said: 

“With full respect for the Constitution as an efficient frame of gov- 
ernment in peace and war, under normal conditions or in emergencies, 
with cheerful submission to the rule of the Supreme Court that legislative 
authority to abridge property rights and freedom of contract can be justi- 
fied only by exceptional circumstances and, even then, by reasonable 
regulation only, and that legislative conclusions based on findings of fact 
are subject to judicial review, we do not feel compelled to hold that the 
due process clause of the Constitution has left milk producers unprotected 
from oppression and to place the stamp of invalidity on the measure 
before us.” 

The case is now before the U. S. Supreme Court. 


“VEAR AND A Day” RULE IN HomiciDE CASES ABROGATED IN NEw YorRK 


The question presented in the case of People v. Legeri, 266 New 
York Supplement, 86, was whether the common law rule that no person 
can be convicted of homicide where the victim does not die within a year 
and a day after blow is struck or other cause of death administered, was 
still applicable notwithstanding the provisions of the Penal Law. 

The county court dismissed the indictment, and the People appealed 
to the Supreme Court, Appellate Division, Second Department, which 
reversed the order and reinstated the indictment, holding that the “year 
and a day” rule was abrogated by the Legislature when it adopted the 
Penal Law and the Penal Code. 

The Per Curiam opinion of the Appellate Division stated that there 
were no common law crimes in New York state, that the “Penal Law 
and the Penal Code (the latter superseded by the former) were intended 
as a complete compilation of crimes,” and that Penal Law § 22 and Penal 
Code, § 2, specifically provided “that no act is deemed criminal or punish- 
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injury as a matter of law; but that the school was not negligent on the | 
ground that it failed to properly police and patrol the ground. 


: 
ASSUMPTION OF PAYMENT BY SUCCESSIVE PURCHASERS OF PREMISES i 


In Finzer v Peter, 232 North Western Reporter, 762, decided by the 
Supreme Court of Nebraska in an opinion by Judge Thomsen, it tT 


that Finzer mortgaged his farm to Peter, and thereafter sold the land. 
His grantee assumed and agreed to pay the mortgage, and in three ahew | . 
quent successive sales each grantee made the same agreement. While 
the third of these grantees held title the mortgage became due, and the 
mortgagor granted two extensions of time for payment. 

During the period of the last extension grantee number four ac- 
quired title and was subsequently also granted an extension of time. No 
notice of any of these extensions was given to Finzer, the original mortga- 
gor, nor, seemingly, to any of the grantees other than those to whom the 
extensions were directly given. The assumed mortgage was a second 
one, and apparently the value of the land was absorbed by foreclosure 
of the first mortgage. 

Peter then brought action on the note executed by Finzer, the original 
mortgagor, who, as a defense, set up the claim that he was relieved by 
virtue of the extensions of time of payment to subsequent grantees with- 
out his consent. Failing in this defense he paid the judgment, and brought 
action against his subsequent grantees, who had assumed the mortgage. 
They also set up the same defense. The Court held that Finzer was 
entitled to recover, and that the case was one in which an equity Court 
was peculiarly adapted to give relief. 


Mik Price Fixinc Act HELpD VALID 


In the case of People v. Nebbia, 186 North Eastern Reporter 694, 
the question presented was whether Agriculture and Markets Law N. Y., 
§ 312 (e), as added by Laws 1933, c. 158, authorizing the Milk Control 
Board to fix the minimum wholesale and retail prices for milk handled 
within the state for fluid consumption, including the prices on sales by 
milk dealers to consumers, was valid. 

The facts disclosed that Leo Nebbia was convicted in the City Court 
of Rochester, Criminal Branch, under an information charging him with 
a sale of two one-quart bottles of milk and a loaf of “Italian bread’’ for 
18 cents in violation of section 312 (e), where the Milk Control Board had 
fixed a minimum price for milk of 9 cents per quart. The county court 
affirmed the judgment of conviction and the defendant appealed to the 
Court of Appeals of New York which also affirmed the judgment. 







It was contended on appeal that the statute, so far as it provides for 7 
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fixing minimum prices for milk, was invalid under Const. N. Y. art. 1, 
§ 6, and Const. U. S. Amend. 14, as interfering with the right of the 
milk dealer to carry on his business as he saw fit, without interference 
by the state. 

The Court of Appeals held the statute was a valid exercise of police 
power, and not invalid under the due process clauses of the state and the 
federal constitution. Chief Judge Pound delivered the opinion of the 
Court of Appeals in which, after pointing out the importance and extent 
of the milk business in the state of New York, he stated that the power 
to regulate private business may be “invoked when the legislature is deal- 
ing with a paramount industry upon which the prosperity of the entire 
state in large measure depends,” and that the “production of milk is, on 
account of its great importance as human food, a chief industry of the 
state of New York.” 

The learned Judge further said: 

“With full respect for the Constitution as an efficient frame of gov- 
ernment in peace and war, under normal conditions or in emergencies, 
with cheerful submission to the rule of the Supreme Court that legislative 
authority to abridge property rights and freedom of contract can be justi- 
fied only by exceptional circumstances and, even then, by reasonable 
regulation only, and that legislative conclusions based on findings of fact 
are subject to judicial review, we do not feel compelled to hold that the 
due process clause of the Constitution has left milk producers unprotected 
from oppression and to place the stamp of invalidity on the measure 
before us.” 

The case is now before the U. S. Supreme Court. 


“YEAR AND A Day” RULE IN HomMIcIDE Cases ABROGATED IN NEw YorRK 


The question presented in the case of People v. Legeri, 266 New 
York Supplement, 86, was whether the common law rule that no person 
can be convicted of homicide where the victim does not die within a year 
and a day after blow is struck or other cause of death administered, was 
still applicable notwithstanding the provisions of the Penal Law. 

The county court dismissed the indictment, and the People appealed 
to the Supreme Court, Appellate Division, Second Department, which 
reversed the order and reinstated the indictment, holding that the “year 
and a day” rule was abrogated by the Legislature when it adopted the 
Penal Law and the Penal Code. 

The Per Curiam opinion of the Appellate Division stated that there 
were no common law crimes in New York state, that the “Penal Law 
and the Penal Code (the latter superseded by the former) were intended 
as a complete compilation of crimes,” and that Penal Law § 22 and Penal 
Code, § 2, specifically provided “that no act is deemed criminal or punish- 
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able except as prescribed therein or in some other statute not repealed | 
thereby.” 

It was further stated that “the definitions of the nature of homicides 
in various degrees are clearly set forth in detail, and do not include the 
year and a day rule. It has therefore been excluded. . . . Great advances 
have been made in medicine and surgery, and the doubt that the blow was 
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the cause of death, when the latter ensued a year and a day after the 
former, has, in a large measure, been removed. Frequently there is now 
light where once there was darkness.” 


Bonps PAYABLE IN GOLD—DECISION oF ENGLISH House oF Lorps 


Because Great Britain is officially off the gold standard the decision 
of the House of Lords on December 15th last in the case of Feist vs. So- 
ciete Intercomunale Belge d’Electricite reversing the court below, will be 
of timely interest. In that case the lower courts had ruled that payment 
to bondholders could be satisfied by the tender of paper currency in the 
amount specified in the bond. Clause One provided for payment in sterl- 
ing in gold coin of the United Kingdom of or equal to the standard of 
weight and fineness existing on Sept. 1, 1928. Lord Russell of Killowen 
delivered the opinion of the court in which he among other things said: 
referring to clauses one and two—‘The parties are referring to gold 
coin of the United Kingdom of a specific standard of weight and fineness 
not as being the mode in which the Company’s indebtedness is to be dis- 
charged, but as being the means by which the amount of that indebtedness 
is to be measured and ascertained.” 

.. . I would allow this appeal and substitute for the declaration 
made by Mr. Justice Farwell a declaration in the following terms: 

“Declare that upon the true construction of the bond the appellant 
is entitled as holder thereof to receive from the respondents from time 
to time by way of principal and interest thereunder and on the due dates 
of payment therefor such a sum in sterling as represents the gold value 
of the nominal amount of each respective payment, such gold value to be 
ascertained in accordance with the standard of weight and fineness exist- 
ing on Sept. 1, 1928, and that accordingly every ‘pound’ comprised in the 
nominal amount of each such payment must be treated as representing 
the price in sterling (calculated at the due rate of payment) of 123.27447 
grains of gold of the standard of fineness specified in the First Schedule 
to the Coinage act, 1870, and any fraction of a ‘pound’ comprised in 
the nominal amount of any such payment must be treated as representing 
the price in sterling (calculated at the due date of payment) of a cor- 
responding fraction of 123.27447 grains of gold of the same standard 
of fineness.” 
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Hon. Frank B. Kellogg, Ameri- 
can Member of the Permanent 
Court of International Justice, in 
a much quoted interview given out 
on the eve of his recent departure 
from Europe issued a timely warn- 
ing against inflation, which we hope 
will be seriously considered by our 
readers. He said in part: 

“The nation has passed twice on 
the question of inflation, in 1877 
and 1896, in periods of depression 


‘including those years, and we never 
‘had such prosperity as after the 


people of the United States were 


' assured of a sound, stable currency. 


“Inflation by artificial means will 
never lift us out of the depression. 
Nor has it lifted any country out of 
depression. I do not believe the 
President will resort to an issue of 
fiat money, but it is the greatest 
danger confronting the American 
people today. 

“I suppose you have noticed,” 
Mr. Kellogg added, “that no coun- 
try of Europe which has been 
through the wild inflation of the 
post-war period is willing today to 
leave the gold standard. Inflation 
has ruined the masses receiving 
small salaries and fixed incomes. It 
has never benefited anybody but the 
speculator or the large manufac- 
turer or employer who could pay 
his labor in depreciated currency, 
and it has ruined the great body of 
middle-class investors. 

“Inflation has never meant any- 
thing but disaster, in every period 
of history.” 





RESCINDING CONSTITUTIONAL 
AMENDMENTS 


Editor of THE JourNAL. 


Sir: Now that the 18th Amend- 
ment has been repealed it is inter- 
esting to note that New Jersey 


ratified the 14th Amendment on 
September 11, 1866, and on March 
27, 1868, attempted to rescind its 
action. Ohio attempted recision of 
the same Amendment about a year 
after its adoption. Oregon also 
tried to rescind its ratification of 
this Amendment, and New York at- 
tempted a like course with the 15th 
Amendment. 

In 1919 the Governor of Maine 
propounded a set of interrogatories 
to the Supreme Judicial Court con- 
cerning the right of a State to re- 
call its ratification of the 18th 
Amendment. The Justices declared 
that the Legislature had no such 
power. (107 Atlantic, 673-675). 

The governing principle seems to 
have been that, when the Legisla- 
ture ratified an Amendment, it then 
and thereby exhausted its powers, 
and there could be no reservations 
of future power; the act of ratifi- 
cation being a finality. 

The ratification of the 14th 
Amendment was officially an- 
nounced by Secretary of State 
Seward, who mentioned the at- 
tempts at rescision. Congress, not- 
withstanding, passed a concurrent 
resolution establishing the Amend- 
ment as a part of the Constitution. 


| THEODORE D GOTTLIEB. 
Newark, N. J. 





SOME STATE NOTES 


At a meeting of the Court of 
Pardons held December 12th last, 
a revised set of rules was adopted. 
The terms of the Court were 
changed from April and Septem- 
ber to May and October. More 
stringent provisions are made gov- 
erning the granting of paroles, and 
also for applications for restora- 
tion to citizenship. 
















































Mr. Chief Justice Brogan has 
promulgated some additional amend- 
ments to the rules of the Supreme 
Court, under date of Dec. 15, 1933, 
as follows: 


AMENDMENTS TO SUPREME 
COURT RULES 9g2, 93, 95, 
103, 123, 155, 156, 160 


Rules Promulgated December 15, 
1933 


Rule 92 is amended to read as 
follows: 


“92. The Supreme Court may 
designate for each county one or 
more of the Supreme Court com- 
missioners, appointed pursuant to 
statute, as having the special au- 
thority conferred by Rules 85, 93, 
94 and 95 of this Court, and such 
rules as may hereafter be promul- 
gated in the premises. Such special 
designation may be revoked at the 
pleasure of the Court.” 


Rule 93 is amended to read as 
follows : 


“93. The several Circuit Court 
judges of this state heretofore or 
hereafter appointed Supreme Court 
commissioners are hereby severally 
designated as commissioners for the 
several counties of this state pur- 
suant to the last preceding rule, with 
special authority to hear and de- 
termine all motions preliminary to 
trial as specified in Rules 85, 94 and 
95 of this Court, and in such other 
rules as may hereafter be promul- 
gated in the premises. No commis- 
sioners other than those herein 
designated shall have such author- 
ity.” 

Rule 95 is amended to read as 
follows: 


“gs. Applications or motions in 
the cause before trial, as above pro- 
vided, may be heard and determined 
by the said Circuit Court judges so 
acting as commissioners, on two 
days’ notice.” 
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The proviso of Rule 103 is 
amended to read as follows: 

“provided that the justice or judge 
ordering the same may, in his dis- 
cretion, and for good cause appear- 
ing, order that the same be opened 
and the cause reinstated for trial.” 


Rule 123 is amended to read as 
follows: 

“123. Such application shall be 
made ex parte, and within six days 
after the verdict or finding. The 
rule when granted shall be forth- 
with entered by the clerk of this 
Court and proceeded in and brought 
to hearing before the judge who 
granted such rule, and determined 
by him in the same manner as if 
heard by the Court as heretofore. 
In default of compliance with the 
foregoing requirement, no applica- 
tion for a rule to show cause by 
the party so failing shall be heard 
by the court, except upon matters 
which were not known to the party 
before the expiration of six days 
after trial. If such rule shall be 
refused by the trial judge, appli- 
cations may be made to the court 
as heretofore. This rule shall not 
be applied to causes tried ex parte. 
(Rule 34, 1905.)” 

Paragraph (a) of Rule 155 is 
amended to read as follows: 

“155. (a) The state of the case 
shall be printed whenever the 
length of the same shall exceed 
thirty folios, and when not exceed- 
ing thirty folios may be printed or 
typewritten; provided that in all 
appeals from the District Courts 
the state of the case may be type- 
written, subject however to the re- 
quirements of Rule 156.” 


Paragraph (f) of Rule 155 is 
amended to read as follows: 
“(f) A cause duly noticed for 


argument as above may thereupon 
be submitted on the state of the 
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case and briefs without oral argu- 
ment.” 

(The rest of the paragraph as 
before). 

Rule 156 is amended to read as 
follows: 

“156. All typewritten papers in- 
tended for the use of the justices 
shall be original copies, double 
spaced, and impressed on heavy 
white paper from fresh black record 
ribbon. They shall be typed on 
paper of the usual letter size, not 
exceeding 8%4 x II inches, leaving 
a margin on the left of at least two 
inches, and be fastened together 
with one suitable fastener in the 
upper left hand corner, each page 
to be numbered in the lower right 
hand corner.” 

Rule 160 is amended to read as 
follows : 

**160. On all arguments in this 
Court counsel for the respective 
parties shall be limited to one half 
hour a side unless an allowance of 
further time be made before the 
commencement of such argument.” 


Mr. Walter G. Winne, of Hack- 
ensack, former United States Dis- 
trict Attorney, has been selected as 
County Counsel of Bergen County 
to succeed Stanton T. Lawrence, 
of Rutherford, whose term has ex- 
pired. 

W. Howard Demarest, an attor- 
ney of Newark, has filed a petition 
in the Essex County Clerk’s office 
to become a candidate for Surro- 
gate at the coming primary election. 
The petition bears the designation 
“Republican, Party Harmony, 
Good Government.” 

Assistant Attorney General Rich- 
ard C. Plumer is rendering valu- 
able service to the people of New 
Jersey by his vigilant attention to 
the prevention of sales of unsound 
and fradulent securities. A recent 
example is the case of Wm. A. 


Stevens, Attorney General vs. The 
Atlantic and Security Mutual As- 
sociation, Consolidated in which 
case Vice Chancellor Backes recom- 
mended an injunction restraining 
the concern from doing further 
business in this State. Its activi- 
ties were confined to negro people. 
It was supposed to provide certain 
sick and death benefits. It had no 
bank account, no reserves to pay 
losses and its collections were kept 
in the pockets of its officials and 
most of it went for salaries and 
commissions. 


Representative Hartley of the 
Tenth New Jersey District intro- 
duced a bill at the last session of 
Congress intended to make the ac- 
quisition of lethal weapons by 
gangsters more difficult. Opposition 
developed on the part of arms 
manufacturers and Mail Order 
Houses. It is hoped that this op- 
position will be withdrawn or over- 
come. 

The resignation of Mr. Joseph 
F. Autenreith from the Board of 
Public Utility Commissioners comes 
at a time when he can hardly be 
spared. Pending before this tri- 
bunal is the extremely important 
Public Service Electric rate case, 
affecting as it does many communi- 
ties and hundreds of thousands of 
users of electric current. It is to 
be hoped, inasmuch as a number of 
hearings have been had, at con- 
siderable expense to the State and 
to the litigants, that he can be in- 
duced to withhold his resignation 
until the board has passed upon the 
case. 

Mr. Autenreith has served upon 
the Utility Board for eleven years 
with conspicuous success and ability. 
He took the initiative several years 
ago in the settlement of the Public 
Service fight for a ten cent trolley 
fare, and induced that corporation 





to continue to operate at a straight 
five cent fare within city limits. 

His reason for retirement is to 
devote his time to his personal af- 
fairs and to the law practice of the 
firm of Autenreith, Gannon & 
Wortendyke. 

Mr. Arthur T. Vanderbilt has 
been re-appointed County Counsel 
of Essex County by the Board of 
Freeholders. For a time it looked 
as though a political dispute would 
prevent his reappointment. The 
County is to be congratulated upon 
the fact that a sane second thought 
upon the part of some of its repre- 
sentatives has retained in the Pub- 
lic Service an able lawyer, familiar 
with the problems of the County. 

In a letter to the New York 
Herald-Tribune, United States 
Senator Hamilton F. Kean makes 
constructive suggestions for stricter 
enforcement of the criminal laws. 
He said in part: 

“The situation, I believe, can be 
met along two lines. In the first 
place, criminals should be appre- 
hended promptly through a co- 
ordination of state and Federal 
agencies charged with the duty of 
enforcing the law and ferreting out 
crime. In the second place, I be- 
lieve it would be helpful if our 
judges had more power and if the 
rules of evidence and procedure 
could be revised to eliminate tech- 
nicalities and to facilitate ascertain- 
ing the truth. 

“As pointed out in a recent ad- 
dress, I am having a study made of 
the feasibility of such Federal co- 
operation, and, if possible, expect 
to introduce a bill to that end. What 
I would like to see is to have our 
whole criminal procedure so re- 
formed that punishment would 
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swiftly follow the commission of a 


crime. This would remove any ex- 
cuse for lynching, and should lynch- 
ings occur they should be punished 
as any other crimes.” 





OBITUARY 





WILLIAM C. ASPFR 


Mr. Asper who was a member 
of the faculty of John Marshall 
College of Law of Jersey City, died 
of a heart attack on January 2nd at 
his home 133 Oak Street, Wee- 
hawken, New Jersey. He was 
Township Attorney of Weehawken 
from 1909 to 1931 and was a Re- 
publican in politics. He is sur- 
vived by his wife and two daugh- 
ters, Doris and Mrs. Cecelia C. 
Metler. 


Mr. WILLIAM REED BARRICKLO 


Mr. William Reed Barricklo, of 
Jersey City, passed away on the 
night of December 2gth last, at his 
home there, as the result of a heart 
attack. He was a descendant on 
his mother’s side of the Lalor fam- 
ily of early Colonial history. For 
over fifty years he practiced law in 
this State, being admitted to the 
Bar as an attorney at the Novem- 
ber Term, 1881, and as counsellor 
at the June Term, 1885, and was 
a Special Master in Chancery. He 
was a son of the late Andrew and 
Julia Lalor Barricklo. 

Graduating from Princeton Col- 
lege in 1878 and Columbia Law 
School in 1880, he was a student in 
the office of former Governor Leon 
Abbett. He was once a member 
of the State Board of Education. 
He was also a member of the New 
York Bar. He is survived by two 
sisters and a niece. 
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